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Cases of alcohol- and drug-facilitated sexual assault pose 
challenges for investigators and prosecutors because of the 
complex issues involved; these issues include toxicology, 
capacity to consent, overcoming a consent defense, 
offender conduct, victim responses to trauma, and probative 
evidence of the crime. In the past, these challenges often led 
to minimal investigation or even claims that an assault did 
not occur. As a result, many of these incidents became cold 
cases and are now being reopened following the testing of 
previously unsubmitted sexual assault kits.   

This brief examines the issues and evidence that 
investigators and prosecutors may encounter in cold case 
prosecutions involving alcohol- and/or drug-facilitated 
sexual assault; this document also offers strategies for 
overcoming common trial challenges—particularly, 
ways of explaining evidence to the jury that pertain to 
toxicology, consent, self-blame, victim responses, and 
offender behavior.2 The renewed investigation and evidence 
presented at trial should focus on more than the acts 
committed during the assault; investigators should also 
focus on 

 w the circumstances surrounding the assault, 

 w the offender’s premeditation and intentional use of 
alcohol and/or drugs to commit the crime, and 

 w the offender’s role in contributing to the victim’s reactions 
and behavior in the wake of the assault.

Toxicology
Offenders use alcohol as a means of perpetrating 
sexual assault far more often than other drugs.3 Alcohol 
progressively impairs cognitive functions and abilities.4 
Multiple factors impact alcohol absorption; these factors 
include5 body size, prior food consumption, amount of 
alcohol by volume, duration of drinking, level of fatigue, 
personal tolerance, and the presence of any other drugs in 
the system. 

Blood alcohol content (BAC) is likely to be much higher in 
females (potentially more than double) than in males, even 
when a male and female have ingested identical quantities 
of alcohol.6 Females tend to have a lower proportion of 
muscle,7 a higher proportion of fat, and less water in their 
bodies compared to males; for these reasons, females 

*Although this paragraph primarily focuses on a female victim’s BAC compared 
to a male assailant’s BAC, we recognize that both males and females can be 
the victims of assault at the hands of male or female perpetrators; therefore, 
alcohol should be considered as just one of many factors in sexual assault cases.   
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have a higher BAC than males.8 With these differences in 
mind, law enforcement personnel should try to determine 
(or approximate as closely as possible) the offender’s 
and victim’s height and weight at the time of the offense 
because body mass is subject to change over time. If both 
parties were drinking at the time of the assault, evidence 
of the relative size of each party may show that the female 
victim’s level of intoxication may have been significantly 
higher than that of the male assailant.*

The impact of drugs on the central nervous system can be 
similar to that of alcohol (depending on the drug); however, 
drugs can act much more quickly and with greater potency 
than alcohol. The synergistic effects of alcohol and drugs 
can make an individual even more vulnerable to a sexual 
assault.9 The window for detection is small because drugs 
can metabolize rapidly and are quickly eliminated from the 
body.10 Therefore, the absence of drugs in a victim’s system, 
even hours later, does not mean that a drug was not used to 
commit the sexual assault. 

At trial, a qualified toxicologist can provide expert testimony 
about relevant information related to the assault, including

 w BAC, 

 w detection of drugs or alcohol in the victim’s system, 

 w visible signs of intoxication, 

 w effects of drugs commonly used in sexual assault, and

 w differences between a “blackout” and “passing out.” 11,12

Capacity to Consent
Alcohol-facilitated sexual assault is most often prosecuted 
under one of two theories, depending on how the crime is 
statutorily defined: (1) The victim was unconscious when 
the assault occurred or (2) the victim was too intoxicated to 
provide valid consent.13 Both statutes address cases in which 
a victim had willingly consumed alcohol, or by surreptitious 
administration or coercion. Of course, intoxication (as a 
result of voluntary or involuntary alcohol consumption 
on the victim’s part) does not preclude prosecution for 
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forcible assault where the evidence and the law support 
such prosecution.14 

An unconscious victim cannot factually or legally consent to 
a sexual act. Alcohol-induced unconsciousness is sometimes 
referred to as “passing out” or a blackout.15 In such cases, 
the prosecution must prove that a sexual act occurred 
while the victim was unconscious (i.e., asleep or passed 
out).16 In some jurisdictions, a victim who drifts in and out 
of unconsciousness is considered to be unconscious for 
purposes of the statute.17  

In some jurisdictions, the prosecution may need to prove 
that the defendant knew (or should have known) that 
the victim was too intoxicated to consent.18 Many victims 
in such cases have difficulty recalling events or have 
incomplete memories.19 A blackout (e.g., loss of memory 
due to intoxication or drugs) differs from unconsciousness.20 
Generally speaking, a person experiencing a blackout, 
although conscious, may display visible signs of gross 
intoxication and will be drowsy or sleepy. These visible signs 
can be used as evidence to show not only that the victim 
was too intoxicated to consent, but that the offender knew 
that to be the case. When taking a fresh look at these cases, 
it is also important to note recent (2016) research conducted 
by Heather Flowe, et al. This research found that many 
victims retain their memory of the core details of the assault 
but will have trouble remembering the peripheral details.21 
Investigators may be able to locate persons who saw the 
victim or offender immediately before or after the assault. 
Although corroborating witnesses are undoubtedly helpful, 
such corroboration generally is not essential to prosecuting 
and proving the case.22

Offender Behavior
Perpetrators who know their victims rarely need to use 
traditional weapons to commit sexual assault. Instead, these 
perpetrators weaponize tactics such as careful planning, 
manipulation, deceit, and betrayal of the victim’s trust. Most 
notably, many employ alcohol to commit sexual assault.23 
Alcohol is often the weapon of choice because it is easily 
accessible, culturally normative, and highly potent.24  

Whether or not sexual assault victims voluntarily consumed 
alcohol, perpetrators often try to shift the focus of an 
investigation or a trial off of their behavior and redirect 
attention to the victim’s behavior. The victim’s use of alcohol 
will be portrayed as the height of personal irresponsibility, 
which enables the offender to suggest that the victim 
invited or deserved whatever happened while being 
intoxicated. The prosecution must consider whether the 
offender coerced the victim to consume alcohol. What 
appears “voluntary” may be a result of the suspect’s repeated 
urging or even a threat to leave the victim. 

On the other hand, perpetrators who consumed alcohol 
themselves will seek to use the slightest impairment on 
their part as a means to avoid responsibility. Instead, they 
will portray themselves as unsophisticated, hapless (but 
basically decent) people who made—at worst—a poor 
(but understandable and excusable) judgment call while 
under the influence.25 Focusing on offender conduct is 
consequently important; evidence of signed bar tabs, 
interaction with others, or playing games (e.g., pool, darts) 
may offer proof of minimal impairment. Contacting the 
offender’s former associates or colleagues as part of a cold 
case investigation can also yield significant information 
about the offender’s level of sobriety.

At trial, the defense team may challenge the victim’s 
credibility by questioning his/her reactions to the assault. 
Such reactions (including emotional difficulties, substance 
abuse, and memory problems) are the direct result of the 
assault and are properly attributable to the actions of the 
offender, who also stands to benefit directly from them.26  
The prosecution should convey to jurors the offender’s 
responsibility for reactions and behavior attributable to 
the assault; this approach helps jurors understand why the 
offender assaulted someone who was intoxicated, and/or 
how and why the offender sought to cause these behaviors.     

When an alcohol-facilitated sexual assault becomes a cold 
case, an offender may feel untouchable, having escaped 
responsibility for months or years. Investigators should 
anticipate that the opening or reopening of the case will 
revive the perpetrator’s attempts to paint the victim as 
blameworthy and therefore less credible. Those efforts 
may include fabricating or embellishing details that other 
evidence can disprove. 

During a cold case investigation, witnesses may recall 
additional details not previously disclosed; this newfound 
information can refute defense assertions and/or 
corroborate the prosecution’s theory of the case. The current 
investigation should include a search for other (possibly 
similar) crimes the perpetrator may have committed that 
may provide a source of 404(b) evidence to reveal predatory 
planning.27 Interviewing people in the offender’s social circle 
may uncover reports of the offender boasting to others 
about the assault under investigation or similar crimes 
committed while a victim was intoxicated. In certain cases, a 
pretext phone call may also be an appropriate investigatory 
tool.28 

Victim Responses 
Sexual assault victims experience individualized reactions 
during, and in the aftermath of, the assault; this is true no 
matter the type of sexual assault (e.g., alcohol-facilitated, 
drug-facilitated, no alcohol or drugs involved). During the 
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assault, victims may “freeze” (i.e., not physically resist the 
offender) as a result of shock, fear, and/or trauma.29 Some 
victim responses, such as self-blame for voluntary ingestion 
of alcohol or drugs,30 are often more common in alcohol-
facilitated assault cases.

Sexual assault victims frequently do not report crimes.31 
Victims of alcohol- and drug-facilitated rapes are least 
likely to report the assault to authorities.32 The reasons 
for not reporting may include feelings of shame and 
embarrassment, a sense of disbelief, failure to self-identify 
as a rape victim,33 self-blame, feelings of guilt about certain 
behavior, concerns about getting the perpetrator “in trouble,” 
inability to recall details, the possibility of the victim’s future 
contact with the offender, the desire for life to return to 
normal, and fear of being treated poorly by law enforcement 
officials.34 

If not adequately explained at trial, many of the victim’s 
behaviors and reactions may be misunderstood. As a result, 
some individuals may view such behaviors and reactions 
as undermining the victim’s credibility or as an indication 
that the victim consented.35 One strategy is for prosecutors 
to present expert testimony to explain the range of varying 
responses victims may have to the trauma of sexual assault. 
The expert should testify in general terms, without having 
met with the victim or reviewed discovery,** and without 
opining about the victim’s credibility or whether the victim 
was assaulted.36 Specific credentials are not necessary; an 
individual may qualify as an expert based on professional 
experience working with victims of alcohol- and drug-
facilitated sexual assault, as well as familiarity with relevant 
studies and literature. Desirable expert qualifications include 
clinical experience, direct victim service, education and/
or training, knowledge of relevant articles, authorship 
of articles, and prior qualification as an expert on victim 
behavior in criminal or civil court. 

Conclusion 
Perpetrators of alcohol- and drug-facilitated sexual assault 
rely on several individuals (including those within the 
criminal justice system, jurors, and even the victim) to blame 
the attack on the victim. Cold cases should not discourage 
investigators and prosecutors from pressing forward. A 
renewed investigation will likely reveal evidence that was 
not understood fully at the time of the initial report or is 
newly discovered.  

Prosecutors must present evidence that focuses on the facts 
and contextual information surrounding the crime, show 

evidence of the offender’s premeditation and knowledge 
of the victim’s condition around the time of the assault, 
and plan for relevant experts to testify on toxicology and 
victim responses to trauma. By following these suggestions 
from the SAKI TTA Team and collaborators, prosecutors 
can present an offender-focused case that allows jurors to 
engage in informed deliberations to arrive at a just verdict.
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